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A bill was brpught before the Braziian
Congress in March 1995 to amend the
Constitution 4o as to prohibit induced
abortion under any crrcumstances |If
passed this Bill would have led to the
immediate suppression of the only legal
provisions thaticurrently allow abortion two
items in the Penal Code providing for legal
abortion whan the ife of the pregnant
woman 1s at ngk or when the pregnancy is
the outcome gfrape Furthermore banning
abortion in the Constitution tself would
have hindered a democratic debate on
this grave proplem

In Aprl 1996 the cbove-mentioned
proposed amendment to the Constitution
was voted ddwn by a wide margin in the
Chamber of Deputies as discussed further
on In fhis pager However the mere fact
that it was subpmitted at all not to mention
the controversy It generated reflects a
longstandingldebate inBrazikan society on
an issue condidered divisive Above aill 1t
reflects poiitical discussions Iin Congress
since the end of the 1940s and shil more

Y Paper presen in the seminar Sccio Culhural
and Political JAspects of Abortion from an
Anthropologicg Perspective  organized by the
international Union for the Scientific Study of
Population (IUS3P) Tnvandrum incia March 1996
Portuguese vgrsion revised and updated in
September 199

Encarte |

iIntensely in the 1980s and early 1990s
alongside participation inthe debate by a
varnety of exiraparlamentary poliical and
social groups | refemng to the Roman
Catholic Church segments ofthe medical
profession the women s movement and
evangelicais inthe chronologicaiorder of
their entry into the controversy

My concern with the abortion questionhas
always been motivated on the one hand
by the gravity of the problem of abortion in
Brazil and a social commitment to fackiing
It and on the other by the dynamism of
political debate about the 1ssue and my
interest In investigating it in depth Iset out
1o study the political process the related
pariamentary decision making process
fhe involvement of the Executive branch
and above all the achvities of political
and social interest groups involved in the
abortion debate

Before detailing the methodology and
results of this investigahontodate however
this paper presents a bnef descnption of
the reproductive health situation in Brazil
focusing onferiiity regulation asthe context
for any appraisal of abortion As an
infroduction fo this description 1 shail first
outiine some key demographic data and
the main factors determining them

Some infroductory information

in 1991 Brazil had a population of
146 825 475 inhabitants according to the
Demographic Census conducted that
year Women accounted for 860 6 per cent
ofthe totaland menfor49 4percent 756
percent of Braziiansivedintownsand 24 4
percentinthe countryside inthe 1980sthe
mean annual rate of population increase
was 1 9 percent continuing the tendency
for population growth to slow down since
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the 1960s The annual rate of Increase was
about 3 percentinthe 1950s slippingto2 9
percentinthe 1960sand to 2 5 percent in
the 1970s Contnibuting fothe deceleration
was a sharp drop in the total fertility rate
whichwassome 2 7 childrenperwoman in
the 1980s downfrom 4 4inthe 1970s 5 61n
the 1960s and 6 3 inthe 1950s showing an
overall reduction of more than 50 per cent
in the perod ?
This dechine infertility took place alongside
deep-seated changes in Braziian society
in the second half of the 20th century
relating to the consolidation of Braal s
specific form of industnai capitalism In a
review of the theoreticatdebate aboutthe
Issue tin Brazil Faria analyzes the role of the
state asamediator between the structural
and proximate determinants of fertiity He
particularly emphasizes the unexpected
effectsof non demographic governmental
policies

The recent decline infertility in Braziisdue
to a complex set of processes associated
with the pattern of development of the
productive forces (development with
accelerating urbanzahon proletananization
andsocialexclusion) and the unanticipated
consequences of government policy In
telecommunicahons consumer credit so
cial security and health care all strategic
dimensionsofthe process of change forthe
reproductive behaviour of the structured
totality which is Brazihan society 3
These remarks bring us 1o the second ifem
Inthus ntfroducton whichisthe reproductive
health stuationinBrazl especially the status
of fertiity regulation The first point of
revelanceis socialpolicy iInthisarea which
relates to the previous paragraph
Consistently with the above quotahon it
can be said that Brazil has never had an
explhcit population policy relating to ferhlity
in 1983 the government introducedapolicy
relating to human reproduction but it took
the form of a heaith programme focusing

2FIBGE (1996) Populag¢ao Home Page IBGE

3FARIA V (1988) Polificas de Governo e Regulagcdo
de Fecundidade Consequencias ndo anfecipa
das e efeifos perversos 5o Paulo Mimeograph
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onintegratedhealth careforwomendunng
all stages of their life cycle This was PAISM
(Programme of Integral Health Care for
Women) subordinated to the Health
Minustry It included reproductive health
care and family planning but dd not have
demographic objectives? Later on the
issue of ferhiity regulation was included
without birth confrol purposes In the new
federal Constitution enacted in 1988 Here
family planning 1s defined as a nght of
married couples for which the state must
provide The Conshituhon also prohibits
coercion by public or pnvate entihies in this
sphere A pnvate members bill 1s now
before Congress to implement this
constitutional provision through ordinary
legislation The bill reriterates the above
pomntswhile adding new temsthat reinforce
the dishnction between full health care
including family planning and population
policy relahing to ferhility

However for a firmer grasp of the
reproductive health stuahion in Brazil
parficularty concerning ferfility policy three
further points must be highlighted First
fertility regulation in Brazl has hisfoncally
been a sphere in which the pnvate sector
has been active with greater or lesser
intensity through family planning and birth
control organizations mainly funded from
abroad Second progressive segments of
societyhavehistoncallytakenacnhcalstance
on birth control policies and the activities
of these pnvate bodies such segments
especially thewomen smovement acted
as the motive force leading to formuiation
of the PAISM programme And lastly this
programme hasfaced majorimplementation
problems since its Inception 8

‘ROCHA MIB (1988) Populagcao Reproducaoc e
Saude anotagoessobre aquestdo de uma polifica
socil Rewvista Brosifera de Estudos de Populagao
Campinas vel 5 no 2 p 21 33 July Dec 1988

SROCHA M B (1993) Poifica Demografica e Par
lamento debates e decisdes sobre © controle da
natakdade Campinas Nucleo de Estudos da Po

pulagao (Textos NEPQ 25) COSTA AM (1992)

PAISM urapolifica de assistencia integrala muther
a ser resgafada Sao Paulo Comissdio de Cidada

nia e Reprodugao (Cadernos CCR 1)



In connection with the above points and
as part of GA overall process of public
spending cuts, particularly In the area of
social policy It must be stressed that the
fleld of reproquctive health and within it
the part relating to ferfiity regulation 1s
highly problenmatic in Brazil

A nationwide gurvey conducted in 1986°

showed that spme 70 per cent of formally
or Informally mamedwomenaged 15to 54
used contracgptives of some kind Surgical
sterlization andl the plll were by farthe most
prevalent methodsused with 44 4percent
and 41 Operceéntrespectively The practice
of surgicalstenization avirtually rreversible
method is wiflespread In Brazil and has
taken on a génuinely cultural nature as
shown in sfudies by Berquo Attenhion has
also been drawn to the excessive use of
caesarean se¢tfions accounting for some
34 per cent jof all delivenes in 1990

Depending op the state however the
proportion of qaesarean sections exceeds
S0 percent These operationsare frequently
performed without medical prescription

usually forthe purpose of stenlization 7 Lastly
and very importantly there is a stakingly
high rate of matemal mortaiity around
118 6 per 100 five births for 1992 the
most recent [datum availiable In this
context aborifons account for about 12%
of maternal gleaths induced abortions
specifically adcount for some 7 9% 8

Inow returntofhe specific topic of abortion
and concludethese infroductory remarks

The number of gbortions in Brazilis estimated
fohavetotalled 1 443 350in 1991 or about
44 per cent of five births © This high number

SFIBGE (1991) Anliconcepgdo 1986 Rio de Janewo
Fundacao Institutp Brasllerro de Geografla e Estatis
flca

7BERQUO E (1995) A Saude Reprodutiva das Mu
theres na Decadd Perdida Paper presented at the
seminar Rapid ferhlity decline in Brazit and india
social determinants and consequences  Cambrdge
Apnl 1995 BERQUID E ARAUJO MJ SORRENTINO
S (1995) fecundidade Saude Reprodufiva e Po
breza no Amenda Latna o caso braslero S&o
Paulo Mimeograph

of abortlons coexists with a legislation
making apborhon llegal with the two
excepfionsmentioned above andwithan
Intense debate on the subject in Congress
and throughout society It 1s to the debate
In the legislative sphere that we now turn

Methodology

The perod analyzed ranges from the start
of such discussions in Congress from the
1946 legislature until the present day but
with greater emphasis on recent debates
Both the research project and the political
debate on which 1t focuses are still In
progress However forthe present purposes
| shall restrict my comments to the period
including the legisiature which adjourned
in February 1995

| endeavoured to detect not only the
emergence oftheissue but alsoitsevolution
in the Chamber of Deputies and Senate
Brazil s lowerand upperhouses during the
long period just defined it s Important to
stress that the section of the Penal Code
containing the provisions on abortion to
which Ireferred at the outset wasenacted
In 1940undertheEstado Novodictatorship
after President Getulio Vargas had closed
Congress The Legislative did not resume
normal activities untl the Constituent
Assembly of 1946

The empincal research matenal consisted
of parhamentary documents from the
Chamber and Senate mainly draft
legislation and speeches by members of
both houses The speeches were used but
not systematically incorporated during this
stage of the project 1

de 1996 Inthe dataonmaternalmortality aborhons
are the fourth largest cause of death whille the
second largest cause post partum infection and
the third hemorrhage no doubt include many
Induced abortions When performed clandestinely
aborhions are also responsible for major sequelae in
the morbidity profile of Brazilan women COSTA,
AM (1993) Dirertos reprodufivosTiscos e encruz
Ihadas Paper wniten for teaching purposes and
presented atthe Program on Sfudies in Reproducthve
Health and Sexuality Campinas NEPO/UNICAMP

?THE ALAN GUTTMACHER INSTTUTE (1994) Aborto
Clandestno umareadlidade latinoamencana New
York The Alan Guttmacher Institute
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This analysis of parliamentary documents
will be supplemented in the future by
informafion denving from interviews with
members of Congress and inferest groups
Interviews have been held with all
parliamentananswhosubmittedbillstothe
last legislature in the penod analyzed and
the informathon thereby obtained has
already ennched the ongoing research
work to a significant extent

Forthe purposesofanatlysis the pariamentary
documents were divided into four stages
based on the poliical evolution of the
debatein Congress andinsociety atlarge
The resutting penodization comprised
stages that included differing numbers of
legislatures and legisiative proposals Thus
thefirststage coverngthepenod 1946 71
comprised six legisiatures to which three
proposals were submifted and saw the
start of the debate as Congress reopened
afterthefall of theEsfado Novodictatorship
The second stage covenng the penod
1971-83 comprised three legislatures to
which 13 proposals were presented the
debate became more heated dunng this
stage althoughsocialand political interest
groups did not yet participate ntensely
The third stage covering the penod 1983
91 comprnsed two legisiatures to which 15
proposals were submitted this was when
the debate intensified sharply under the
influence both of redemocratization after
a long pernod of military rule and of the
women s movement The fourth and last
sfage covenng the pernod 1991-95
confained one legisiature to which 18
proposals were submitted and is when the
debate was af its most intense to date
The study outhned in this paper was based
on an examination of the abortion debate
in all four stages For each stage the
following tems were produced aforeword
presenting background informationonthe
penod achart containing a description of
the bills submitted to Congress which was
the source of most of the data used and

o Parlamentary sources are not Included in the
references because they are not relevant to the
present purpose
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an analysis of the legislative proposals
describedinthe chart Thismethodological
approach produced a hisforical
accompaniment to the debate itself
leading up to the present and showing how
the past evolution of discussions on abortion
has given nse to the current status quo M

Before moving on to a summary of the
parlamentary debates on abortion 1t 1s
necessarytooutine anumberofcharactenstics
of the Brazilan legislation on this matter
especially those provisions whichmembers
of Congresshave endeavouredtochange
The legsslative proposals submitted are of
vanous kinds Some are bills designed to
amend existing provisions others aim to
repedithem while some seek tointroducean
entirely new legislative framework without
precedent in Brazihan junsprudence The
majomty refertothe PenalCode Therestrefer
ndescendingorder tothe Misdemeanours
Act the Consolidated Labour Lawsand ina
single case tothefederalConstituhonofBrazil
The Penal Code of 1940 2 In the section
entitted Cnmes Against Life  defines as
cnmes (with therr respective penaliies) an
abortion deliberately caused by awoman
beanng afoetus orwith her consent (arficle
124) and an aborfion caused by a third
party with orwithout the woman sconsent
(arts 125and 126respectively) Inaddition
the Code stipulates more severe penatfies
for abortions by third parfies if they cause
grave bodily harm or the death of the
mother (art 127) Lastly arf 128 exempts
from punishment any medical doctor who
cares out an abortion defined as

NYROCHA MIB (1994) O Congresso Nacionale a
Questao do Aborto Campmnas (mimeo) Research
report submitted to the MacArthur Foundation This
sfudy entitled The Nahional Congress and the
Abortion Issue  has been developed with the Nu
cleo de Estudos de Poputagdo (NEPO) at the Uri
versidade Estadual de Campinas It was onginally
supported by the MacArthur Foundation which
provided me with a grant from 1991 10 1994 In 1994
| began recetving a research grant from the CNPg
the Brazilan Nahonal Research Council with an
expanded research project including the current
study Junst Siivia Pimentel now acts as consultant
andsociologist Tania Margatio asresearch assistant

2 Decree Law 2848 Dec 7 1940



necessary i e whenthe pregnantwoman s
lfe cannot be saved by other means or
when the wornhan has become pregnant

as aresult of r
The Misdeme
sechon entiti

Persons defir

ape
nours Act of 1941 "% In a

Misdemeanours Against
es as a punishabie offence

the advertisin

of a process substance or

objectdesigned to bnng about an abortion
(art 20) Itisworth recording that until 1979

this article al
methods for a

prohibited advertising of
oiding pregnancy

The Consoliddted Labour Laws of 1943 14
when deaingjnasectionentitied Annual
Paid Leave |with absences from the
workplace an faken into account for the
purpose off computing vacatfion
entitlement stipulates that a female
employee must be given such leave when
pregnant qr for a non-criminai
abortion (art 1131 clause II) This provision
was partially |suppressed under the last
legisiature angilysed

Lastly the fedpral Constitution of 1988 5 In
arficle 5 of the section on Iindividual and
Collective Rights and Duties defines as
nviolable thefight to Iife (without refernng
foconcephor)) freedom equality security
and prope in the context of several
fundamental pghts and guarantees

As dlready mgntioned the aborfiondeba
te in Congres$ revolves essentially around
theselegalprovisions andthe nextsection
deals precisely with this debate

The aborlion debate in Congress

The question] of abortion has a sfrong
appedadl for members of Congress who
submifted atgtal of 491egisiative proposals
dunng the penod analyzed Forty-six of
these were bills including resubmissions
and substituhpns and the remaining three
were documents of adifferent nature (one
was an indigahive draft and two were

requestsforin
Thenumberof

rmatonfromthe Executive)
roposals submittedincreased

¥Decree Law 3
“Decree Law 5

1 Constitution of
5 1988

hsg Oct 3 1941
152 May 1 1943
the Federal Republic of Brazit Oct

from one stage of the analysis to the next
despite the factthateach stage compnsed
ashorter period of ime It 1s worth recalling
here that three proposals were submitted
dunng the first stage which covered 25
yvears 13 durnng the second which lasted
12years 15 1nthe third lasting eight years
and 18 inthe fourth lasting only four years
This 1s an indication of the extent to which
the debate has intensified as time passes
Almost all the proposals examined (43)
onginatedinthe Chamber of Deputies the
lower house with four coming from the
Senate andtwofromthe Executive Itshould
be noted that the documents submitted
by the Executive are in fact portions of
comprehensive draft legislation designed
to reformulate the Penal Code and
Misdemeanours Act

The majonty of the bills submitted (26) deal
with proposed amendments to provisions
ofthe Penal Code orinclude new provisions
changing the legal approach adopted in
the Code Eleven refer to the
Misdemeanours Act and two to the
Consolidated LabourlLaws Two biilssetout
to oblige the Natonal Health Service to
perform abortions permitted by law One
bili refers to the federal Conshitution Three
of the remaining four biils propose to
authorize contraceptive activihes and
practices buf exciude those capable of
causing abortions Lastly one bill provides
for the issuance of civil certificates for
foetuses

Only two of ali the bills submitted to date
have everbeen passed by Congress While
they do not relate to iIssues that are centrai
to the debate they indicate a change of
attftude towards aboriion The first was
submitted by Senator Aloysito Chaves to
amend arficle 20 of the Misdemeanours
Act by stnking out the ban on advertising
for processes substances or objects

reiating to contraceptive methods

However the prohibition regarding
abortton was retained Although this
measure did not change the law on
abortion 1t had the effect of reiterating a
prohibition already shipulated in the
legisiation in force
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It should be stressed that several other biils
with a similar content had been submitted
previously untl one of them was finally
passedin 1979 naclimate ofgovernmental
concern about population increase Most
of these bills were influenced by Bemfam
(Society for Family Wellbeing in Brazil) an
organization whose stated aims included
lobbying Congress to remove legal
obstacles to birth control and famiiy
planning
The other bill passed which became law
dunngthelast legisiature analyzed differed
from the first by taking a position that was
roughiy speaking favourable to the
permissibllity of abortion It was submitted
by Deputies Eduardo Jorge and Sandra
Staring both progressive politicians who
supported the 1deas of the women s
movement The bill amended clause Il of
article 131 ofthe Consolidated LabourLaws
so as to ensure that absences from work
due to abortion are not deducted from
annual pald leave regardless of the
circumstances In prachice this means
allowing womentotake time off work even
for an illegal abortion by contrast with the
previous legislation which did so only for
non-criminal  aborfions According to
Jorge and Staring it 1s inadmissible that
women who undergo abortion should be
doubly punished whetheranabortionsslegal
or Wegal it entails physical psychological
and soclal suffering for the woman in
qguestion whoneedstimetorecoverbefore
returning to work
With regard to the stance on aborfion
taken in these bills 25 were favourable to
permissibllity whereas 21 were against An
analysis of the evolution of this attitude
overtime showsthatinthefirstthree penods
bils implicitly or expiicitly opposed to
permissibility were inthe majornty although
the number of bils favounng permissibility
graduaily increased The fourth penod
marked a tuming-pont in the sense that
the vast magjonty of the bills submitted 13
out of 16 - were favourable fo aliowing
abortion In one way or another
In fact even in the fist three stages the
predominantirend among the bilisrelating
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directly to the issue - those refemng to the
PenalCode wasfavourable to permitting
abortion However the underlyingdefinition
of a favourable affitude here covers a
broad spectrum of positions embodied in
these bills which ranged between two
extremes from providing for a single new
exception to the general ban on abortion
to changing the iegislation more radically
by decriminalizing and/or legalizing
abortion altogether
The various tendencies or attitudes
expressed by bills and the differences
among these tendencies in terms of therr
ideologlies and goals in turn reflect the
diversity of the political and social groups
participating In the debate Congress
indeed functions as a scunding board for
the Interest groups iInvolved Asmentioned
above these groups are as follows n the
chronological order of therr entry Info the
debate the Roman Catholic Church
segments of the medical profession the
women s movement and the evangelical
churches These groups have appeared
on the scene at different times and conii-
nue to participate in the action today
The Catholic Church manifested its thinking
on the issue from the beginning of the
period analyzed Back in 1949 dunng the
first legislature after the end of the Estado
Novo Deputy Aruda Camara amonsignor
submitted a bl to remove the two
exceptionstothe banonaborfionfromthe
Penal Code Many years later in 1986
when a tense debate on aborfion was
proceeding In Congress Deputy Nilson
Gibsonsubmitted abill that wasalsc inspired
by the ideas of the Catholic hierarchy In
1994 whenthe controversy was parficularly
heated in civil society ' Deputy Osmdanio

¥ Dunng this penod a number of natonal and
intemnationad factors came together o heat up the
debate inBrozilian sociely Included amongst these
was the Vatican s posiion with regard o issues thot
were to be dealt with at the International
Conference on Population and Development
including aborfion the debafe waged in the
Workers Party over whetherto include the aborhion
Issue Inits campaign platform for the 1994 Presidentiol
elections the disclosure by renowned physicians



i

Pereira represc‘bn’nng the official position of
the Catholic Church submitted the latest
bilt temized I this stage of the research
project It sought to insert a clause on the
inviclability of the nght to life at all times
starting with cpnception Into the section
of the federqg} Constituhon dealing with
individual andicollective nghts and duties
The billalsodefined abortionasa heinous
crime against ffe and proposed to amend
the Constitutidn so as fo prohibort any future
attempt fo paps legisiation decnminalizing
or legalizing aborfion

Although the official position of the Catholic
Church appedairstransparently inonly three
of the bills apalyzed it was effechvely
manifested thfoughout the period studied
in debates on pllis relating o aborhon and
in speeches by members of Congress with
fles fo the Church Most of these speeches
were delivered] as attacks on bills designed
tomncrease thgnumber of stuahonsinwhich
abortionwouldl be allowed More recently
the position of the Catholic hierarchy has
been expressed through the achvities of
pro-life movements which are of areligious
nature but net exclusively Catholic and
bying Congress as part of
their ight agginst legalizahon of abortion
However Cafholic influence can also be
seen to point in the opposite drection An
example is ajgroup called Catholics for
Free Choicg which recently began
lobbying Congress These Chnshianfermirusts
who identify with the women s movement
on the 1ssue pf reproductive nghts have
taken part N debates with members of
both houses gf Congress and members of
the Catholic ierarchy They disagree with
the Vahcanopthisissue butseethemselves
as members of the Church and constitute a
new InferlocujorinCongress sdeliberations
on the aborhipn issue

The medical profession began 1o have a
perceptiblerrifluence onthe congressional
debate in thelsecond half of the 1960s and

Anibal Faundes jand Thomaz Gollep that aborhions
were performed in clinics headed by them n cases
of senous and ireversible foetal malformations so as
to be incompatible with life

1
]
|
1
1
1

especially inthe 1970s Senator Vasconce-
los Torres for example submitted a bill to
make aborfion permissible under certain
condtions based on a paper deliveredtothe
19th Brazilan Conference of Gynaecologists
and Obstetricians Another example is the
attack led by rmembers of the National
Academy of Medicine and Bemfam on a
bill providing for therapeutic abortion
submitted by Deputy Jose Sampaio Durnng
thispenod moreover membersof Congress
frequently made references in speeches
fo a report published by physicians in Rio
deJaneirowhenendeavounng tolegitimate
therr stance against making abortion legal
Bemfam s parhicipation in the debate
during this perod was also significant
especially asregardsitsties with the medical
profession Bemfam was set up in 1965 by
gynaecologists and obstetnicians dunng
ther 15th Braziian Conference and in 1967 it
joined the infemahonal Planned Parenthood
Federation This interest group can be
considered a key participant in the deba-
te onaborhioninside and outside Congress
Asdalready mentioned tinfluencedseveral
bills that set out to allow contraceptives to
be distributed while maintaining the ban
on adverhising or dissemination of abortion
There are also recent examples of
parficipationinthe debate by segments of
the medical profession in the 1990s they
have advocated permission for aborfion in
two stuations when the mother 15 HIV-
posifive and when there 1s evidence of a
grave and rrreversible foetal anomaly
Discussions on these issues especially the
latter went so far as to cause the drafting
of a bili by the Federal Council of Medicine
andits analysis by several of the profession s
regionaicounclls Abillidealingspecifically
with abortion justified by a grave foetal
anomaly submitted by Deputy LuizMoreira
durnng the last legislature studied was not
drrectly influenced by the Council but
indirectiy reflectsthe Council s participation
in the debate in Congress Indeed this
medical organization was represented In
two public meetings held on the premises
of Congress to debate the issue in the
second half of 1993
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Thewomen smovementbeganparticipating
in discussions on abortion iIn Congress in
the 1980s and as ime went by became
the most active of the interest groups
nvolved Taking a poshon n favour of
permitting abottlon 1t directly or indirectly
Influenced the submission of a number of
bills the organlzation of public meetings In
Congress 1o debate the issue and the
contents of speeches delivered by several
parlamentarnans This achive role was
largely made possible by the fact that
Congress now had women members
and by the movement s proximity to
pariamentanans of a progressive tendency
especidlly in the Chamber of Deputies
Achronologicalanalysisofthismovement s
participation poinfs first o the activihes of
Crnstina Tavares a deputy who submitted
twobillsonabortion onein 1983 whichwas
the first bill ever submitted to Congress
under the influence of the women s
movement Another salient feature of the
1980s was the presence of Jose Genoino
who also submitted two bilis on abortion
and of Luiz Salom&o who submitted one
Both of these deputies identified with the
demands of the women s movement
Three of these bills sponsored by Tavares
Genoino and Salomao were submitted
afterthe new Constitutionwas promulgated
N 1988 Durnng the Constituent Assembly
when abortion was one of the most
controversialissues eventhe porfionofihe
women s movement that insisted on the
importance of Including a clause on abortion
in the Constitution eventually agreed with
progressive parkamentanans that this was
not the appropnate way to deal with the
issue The National Council fo, Women s
Rights played a key role in this decision
The Influence of the women s movement
on routine congressional activities intensified
during the early 1990s especially dunng
the last legisiature analyzed Five bills
submited by Deputy Eduardo Jorge in
certain cases jointly with Deputy Sandra
Starling were Influenced one way or
another by the movement as were a biil
re-submitted by Genoino and particulariy
a substifutive bill by Deputy Fatima Pelaes
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The movement diso Influenced fwo bills
submitted by Deputy Jandira Feghali and
SenatorEvaBlay bothfeminists Ondifferent
occasions while debates were goingonin
Congress these women led two seminars
and a public heanng Therr intention in
conducting such achivities was to involve
more people In the discussion both In
Congress iself and in society af large

The women smovement wasactive during
the last decade in the sphere of Congress
including the penod of intense debate by
the Constituent Assembly which 15 not
covered by this paper More recently the
movement reinforced its opportunities fo
influence the polihical and legisiahve
process by setting up the Feminist Centre
for Studies and Parllamentary Assistance
(CFEMEA) In 1991 Headqguartered in the
capital Brasha this organization is an
important instrument for lobbying Congress
and publicizing its achivities in relahion to
women snghts besides joining forces with
other feminist Individuals and groups to
provide assistance to parliamentanans on
discussions of abortion

Inthe second half of the 1980s g new social
actor comes onto the stage as the latest
of the groups | have mentioned so far the
evangelical churches Like the Roman
Catholichierarchy evangeticalsadvocate
the nght to iife from the moment of
conception expounding this position In
speeches and bills Examples of the latter
are two bills submitted in the penulthmate
and last legislatures analyzed by Deputy
Matheus lensen a Protestant pastor
proposing more severe penalfies for
abortion in the Penal Code and another
submitted by Deputy Francisco Diasfo allow
civil certificates 10 be ssued for foefuses
Besides the socidai groups mentioned
above which entered the political and
junidical debate in Congress at different
himes # 15 also worth registenng the
presence of the Executive and the
participation albertimited of the poliical
parties The Executive submitted two bills
on abortion in the 1970s durng the penod
of authorntanan military rule whenthe issue
was not yet infensely debated in Brazil



These meosm?res involved a number of
proposed changes to the Penal Code of
1969 asamendedin 1973 neritherof which
versions of ’rq' Code was enforced and
set out to |nfroduce a new law on
misdemeanolrs

Specifically with regard to abortion the
first blll ncluded a provision on the legality
of abortionwhen pregnancy isthe outcome
of rape Sucha provision had been struck
out of the Penal Code by the 1973
amendmenty The second bill repeated
the ban on iabortion adverhsing in the
Misdemeanours Act but increased the
amount of the fine Imposed as a penaity
These proposdils submitted by adictatorial
regime merely relterated exising provisions
enacted by the equally dictatonal Estado
Novogovernient

Since 1979 when a gradual move to
restore demdgcracy was imidly begun by
the generals and particularly after
redemocratizgtion gathered momentum
in 1985 the kxecutive has taken further
infiahves to revise the Penal Code

in 1984 the dgeneral section of the Code
was reformujated and the Executive
circulated a gyaft of a new specialsection
although Corjgress did not debate it This
draft retained the definttion of abortion as
acrnime butIindluded anew excephtonthat
allowed abgrtions in cases of foetal
anomaly 7
Movinguptothe 1990s twointiativeshave
been taken recently to revise the Penal
Code The fiist was onginated by the
administration of President itamar Franco
the predeces$or to the present Executive
and the secpnd under the incumbent
administrah of President Fernando
Henrigue Cardioso whotook office in 1995
Both involved the creation of a special
committee subordinated fo the Justice
Miristry chargedwith proposingamendments
to the Penal Clode The first committee did
not completg its mission but maintaned

7 BARSTED LlL (1992} Legalzation and
Decriminalization of Aborhon in Brazi Ten Years of
Feminist StrugglelEstudos Feministas Rio de Janerro
no 0 p 169 186

some confacts with segments of civil
society includingthe women smovement

and drafted preliminary texts ndicating an
Increcse in the number of exceptionsto the
ban on aborfion The second committee

set up In Apnl 1995 has not resumed the
work done by the first commitee but has
also received proposals from segments of
cwil society 8

With regard to polhical parties thelr
participation in the debate in Congress
was negligible throughout the entlre penod
analyzed Only very recently did the Issue
of abortion appear on the polifical agen

das of the Communist Party of Brazil (PC do
B) especially its congresswomen and the
Workers Party (PT) Abortion 1s a highly
divisive issue for this latter party however

which is strongly influenced by the Roman
Catholic Church The degree of controversy
provoked by the tssue 1s lllustrated by the
decision to exclude the aborhon question
entirely from the PT s election manifesto in
1994 when the party s candidate Lula

was considered a clear favourrte for much
of the campaign

However it canbesaidthatinthe 1980s as
redemocratization advanced and the
sfruggle to decnminchze and/or legdlize
aborfionintensified many pariamentanans
belonging to progressive parties some of
them women individually identified with
the demands of the women s movement

Fromthe standpoint ofthe research project
discussed here this demonstrates that the
aborhon debate reflects a poilfical
dimension of the social movement rather
than a party political configuration

Past or future decisions on abortion by
Congress - fo maintain the law as it stands

partially modify it or profoundly reformulate
it-dependonthe balance offorcesamong
the various political and socialgroups which
lobby or are active In Congress The
strongest political tenston at present

however islocated inthefollowing onone
hand infiatives o decnminalize and/or
legalize abortion by the organized

8 CFEMEA (1995} A Reformulacdo do Codigo e as
Mulheres Femea Brasiia no 33 p 8
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women s movement and progressive
pardiamentanans alied with it and on the
other the stance adopted by the Roman
Catholic hierarchy and evangelical
churchesto oppose legal abortion usuaily
as a reaction to the former initiatives 1

1995-96 the debate proceeds

WhenCongressreconvenedinFebrucry 1995
the topic of abortion almost Immediately
became the object of bills including both
ones from the previous legislative penod
which were brought up for debate again
as well as a proposed constitutionai
amendment (PEC 25/95) asmentioned at
the beginning of thispaper The debateon
these bills intensified during the lafterhalf of
1995 and continued albert less infensively
in 1996 an election year

Five bills from the previous legisiature
continued before Congress and four new
proposals were submitfed Al nine were
onginated by the Chamber of Deputies
and seven were favourable to allowing
abortion Of the two remaining bilis one 1s
exphciy against allowing abortion whiie the
othertakesanambiguousstance ontheissue
Six of the nine biils refer directly orindirectly
to changesinthe PenalCode Twoseekto
decnminalize gnd/orlegalize aborhion fully
or parhially (in the latter case without
incriminating pregnant women who have
an abortion) They were submitted by
Deputies Jose Genoino and Eduardo Jor-
ge respectively The other four are
designed to Increase the number of
sifuations in which abortion 1s legal Each
addresses one or more specific cases
authonzing abortion In the following
situcfions when the pregnant woman s
HIV-positive when pregnancy represents
a health hazard and/or when grave and
irreversible foetalanomalies are detected

¥ The second and third parts of this arficle are o
revised and updated verston of two sechons from
the study The Nahonai Congress and the abortion
ssue In Brazil  The work was published at the $th
Meeting of Population Studies inthe first issue of the
Cadernos do CIM and at the 1st Meeting of
Researchers on induced Abortion in Latn Amenca
and the Canbbean dunng the latter half of 1994
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when such a foetal anomaly 1s detected
andwhenthefoetusisincapable ofsunviving
due to a malformation incompatibie with ife
or an incurable degenerative disease The
first two of these four were submitted by
Eduardo Jorge and the latter two by Luiz
Moreira and Marta Suplicy respectively
As one can observe three of the bills in
question were submitted by Deputy Eduar
doJorge insome casesjointly with Deputy
Sandra Staring Jorge s strategy in the
current legisiature has been to take a
graduaiistic approach submitting varous
bilis focusing on specrfic situations in which
abortion 18 to be permitted He also
submitted anotherbillto obiige the Nationai
Health Service to perform aborfions
permitted under the Penal Code

it 1s worth briefly commenting on this latter
bill which was responsible for much of the
abortion debate In 1995

The rapporteur for this bill and most of the
others being examined by the Social
Secunty & Famiiy Affairs Committee s
Deputy Jandira Feghal who like Jorgeisa
progressive polifician and a campaignerfor
women snghts Pressured by pariamentary
rules and aware of the findings of anopinion
survey conducted among members of
Congress by CFEMEA indicahing that one
of the bills on abortion stood a strong
chance of bemng passed Feghal took
measures to speed up the committee
stage backedbysegmentsofthewomen s
movement The result was an intense de
bate at hearnngs of the Social Security &
Family Affairs Committee which finally
passed the bill by a narrow margin

This bill 1s o be discussed and voted on by
the Constitution & Justice Committee The
first rapporteur was Deputy Helio Bicudo
who identifies with the official posttion of
the Catholic Church on abortton 1o the
point of submitting an aiternative bill to the
Committee However Deputy Bicudo has
moved to another Standing Committee
and the current rapporteuris Zuicié Cobra
a congresswoman who 1s sensitive 1o the
ideas of the women s movement

It 1s relevant to point out that the only bill
explicitly opposed to abortion was



submitted precisely when the debate in
fhe Social § |Bcunty & Family Affairs
Committee wdis at its fiercest Sponsored
by Deputy Q@smdanio Pererra also @
supporter of the official Catholic posttion
thus bill states that voluntary interruption of
pregnancy (and euthanasia) are helinous
cnmes agamnstlife violahng arhicle 5 of the
federalConstityiion The bill considers article
128 of the Pengll Code unconstitutional as
it does any legislation creating exceptions
that allow ablortions (or euthanasia) or
amedattherlegalzatonordecnminalization
The concerns were simiiar fo those of the
alternative biil sponsored by Deputy Helio
Bicudo and Pegrerra s bill ended up being

health care institutions Submitfed to the
Chamber of Deputies and referred to the
Constitution & Jushce Committee precisely
now when thisflCommittee s reviewing the
previously mgntioned bill obhging the
National Health Service to treat the cases
providedforunderthe PenalCode twould
appearthatthe Leite Passosbiliisareaction
to the one epsunng legal abortion i 1s
relevant fo nofe that the project on legal
abortion allows the individual physician to
refuse to perfarrm an abortion on the basis
of personal olpjections while obliging the
Health Servicg as a whole to comply with
the law under|any circumstances

Thus it canbe seenthat the poliical conflict
overtheissue iginfense anditisnoaccident
that this confict manifested itself once
again when the above mentoned bill to
amend the gonstitution was submitted
particuiarly whenaspecialcommittee was
ine the bili In the midst of a
e review of the federal
Constitution With many committees being
set up to discuss mportant amendments
onavarnety ofjissues itssinking that groups
advocating Ithe nght to iife from the
moment of cc&ncep‘non had the political
strength to set up a special committee to

discuss the abortion 1ssue 2

However as stated in the htle of this
concludingsection the debate proceeds
Following the creation of this special
committee InOctober 1995 the opposing
camps in the aborfion debate firmly
enfrenched themselves on the battlefield
and at once began lobbying to influence
the choice of members 1o sit on the
committee and expert withesses o be
called working hard to explain their
viewpointstothe pariamentanansinvolved
and publicizing their iIdeas in the media
As mentioned previously the committee
completed its work in the first hailf of 1996
The constitutionalamendment (PEC 25/95)
proposed by Deputy Severno Cavaicanti
received an unfavorable opinion from
rapporteur Deputy Armando Abfio it was
subsequently voted down ¢ to 2 by the
Special Committee itself and later by the
floor of the Chamber of Deputies with 351
against 33 in favor and 16 abstaining The
vote was conducted by Deputes Marta
Suplicy and Jose Genoino campaigning
againstthe amendment andthe author of
the bill in favor

Infact it would be no easy matter to pass
this proposed constitutional amendment
Inadditionto the political pressure brought
to bearagainst it it would have required a
three fifths majonty to pass a difficult vote
toreach quite apart from the factthatit is
aradicat proposal on a controversial issue
Furthermore few polthcal parties in Brazit
have a clear posttion on aborfion and all
three representatives of the Executive
branch who gave wiiness before the
special committee stated their opposition
to the amendment

Rejecton of bill PEC 25/95 prevented a
legal measure from being incorporated
into the Brazlian Constifution that would
have ruled out the possibility of performing
aborhons in the two situations already
provided for under the Penal Code and
which would thus have had dire results for
the health-indeed eventhelives-of Braziian

2 CFEMEA (1995) Aborfo Polanza Discussao no
Congresse Femea Brasilia no 35 p 2
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women From a poilitical perspective

rejechon of PEC 25/95 avoided constraints
belng placed on a democrahc debate in
Brazil over the issue of nduced abortion In
fact the debate will soon proceed in the
NationalCongress focusing now onthe biii
concerning legal abortion which as
mentioned previously Is under study by the
Constifution & Justice Committee of the
Chamber of Deputies

Such are the pitfalls of the polittcal game

Although it may appear contradictory

recent developments in effect indicate a
tendency for events in the political sphere
to proceed by ¢chain reaction Intensfication
ofthe debate onabortion bothin Congress
and in other nahonal and international
fora has led to a conservative and
fundamentalist religious backlash in Brazil

The latter position confronting an
organized movement by groupstakinga
progressive stance on aborhon has in
turn tnggered an even strongerresponse
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by progressives in defence of the Penal
Code s provisions permitfing abortion
on which some existing heaith services
are based In denunciation of the grave
public health hazard caused by the need
to perform abortions in secret for
dissemination of the iIdea that abortionis
one of women sreproductive nghts and
publicizng the decisions faken on the
abortion 1ssue by the International
ConferencesonPopulahon & Development
and on Women

It 1s opportune to recail in conclusion
that Brazil unreservedly signed the
documents produced at both of these
Conferences the former recognizing
abortion as a grave problem of public
heaith and the latterrecommending that
signhatory states consider the possibility
of revising the laws that contain punitive
measures against women who have
illegal abortions



